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BRIDGES, J., FOR THE COURT:
1. Inthe Circuit Court of Hancock County, Eric Duane Davis was convicted on acharge of robbery
and was sentenced as an habitua offender to a term of ten years in the custody of the Mississippi

Department of Corrections. It isfrom this conviction that Davis now gppedls to this Court.



STATEMENT OF THE ISSUES

|. WHETHER THE TRIAL COURT ERRED IN ALLOWING THE JURY TO BECOME TAINTED
DURING VOIR DIRE.

II. WHETHER THE TRIAL COURT ERRED IN FINDING DAVIS A HABITUAL OFFENDER.

1. WHETHER THE VERDICT WAS AGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE.

FACTS

92. Edward Vera, ared edtate agent, had lived in Hancock County for fifteen years. On the night of
February 10, 2001, Verawent to haveafew drinksat The Good TimeLounge. It wasat TheGood Time
Lounge that Vera saw an acquaintance, Eric Duane Davis, and bought Davisabeer. Ashehad doneon
acouple of other occasions, Veraleft the bar with the intent of driving Davis home. On the way, the two
men stopped at Verds house to have another drink. Veraclams that it was there that Davis asked him
"to help him out with some money." When Verainformed him that he did not have any money at thet time,
Davis knocked Verato the ground, where he proceeded to beat and choke Vera with a gold chain that
Verawas wearing that night. Davis continued by tying Verawith an eectrical cord, and taking Verdscar
keys, approximately $200, and agold ring from hisfinger. After Davisleft in Veras Ford Explorer, Vera
wrestled himself free and then didled 911. When the police arrived, Vera explained to the officers what
had happened and described the "robber," whom Vera only knew as"Eric."

113. Thefollowing day, the Gulfport police stopped Verasmissing Ford Explorer. Susan Cameronwas
driving the vehicle a the time and later told the officerswhere they could find Davis. Daviswas ultimately
arrested, pursuant to awarrant, and property was found matching the description given by Vera, including

abriefcase, aring, personal items and a change purse.



14. At trid, Officer Timothy Airhart, one of the officers who responded to the cal on the night in
question, testified that Veralooked petrified and that he had a black cord wrapped around hiswrist. The
officer dso stated that Verds face and neck appeared to have abrasions and reddish marks and that his
eye was beginning to turn black.
5. Davisdsotedtified at trid and Sated that V erahad bought him abeer and offered him aride home.
However, Davistestified that a Veras house, Veramade asexud proposition. After Davistold him that
he was not interested, Vera continued and pulled money out of his pocket repeating that he wanted Davis
to performana sex on him and that he wanted Davisto "rough him up alittlebit and tiehim up." According
to Davis, Veragave him the money before Davis tied him up and when Davis was unable to perform, he
made an excuse about needing more acohol. Verathen handed him his car keys.
T6. In rebuttd, Verarefuted this tesimony.

ANALYSS

|. WHETHER THE TRIAL COURT ERRED IN ALLOWING THE JURY TO BECOME TAINTED
DURING VOIR DIRE.

17. Davis contendsthat thejury becametainted when aprospectivejuror, Mr. Steiner, stated heknew
Vera, had dedlings with him and had dways found him to be a credible person. Immediately following the
statements, amotion for amistria was made by defense counsd, but the court reserved ruling ontheissue.
Later, during the State's voir dire, the assstant didtrict attorney asked a few more follow-up questions
concerning Steiner'scomments. Immediately after the State tendered the panel, the court excused Steiner.
Davis clamsthat "thiswas atwisted set of facts put before the jury pane and further drove the proverbia

nall in the coffin a the outset of the trid "



T18. The decisonto declareamidria restswithin the sound discretion of thetrid judge. Evans v. State,
725 So. 2d 613, 649 (1 114) (Miss. 1998). In Evans, thetrid court did not declareamistrid and did not
admonish the jury after the improper comments of a potentid juror. 1d. Although thetrid court failed to
admonish the jury to disregard the comment, the Mississppi Supreme Court ruled that a review of the
prosecutor's follow-up questions suggested that "there was nothing to indicate that the venire pand had
been biased, prejudiced or would belessthan fair in discharging itsduty by what had occurred.” 1d. at 649
(1 116).

T9. Similarly, in the case sub judice, a potentia juror made comments concerning Verds credibility.
The prospective juror stated: "'l believe him to be credible. | don't know if that would make a difference.
| mean, my dedlings with him, he seemed to be a credible person.” Davisimmediately made a motion for
a migrid; the court reserved ruling on the issue. The trid court then dlowed the State to expand on
Steiner'scomments. Questioning the pand after theimproper comments, the State recelved no indications
that the jurors would decide the case on any basis other than the evidence that was received at trid.

910.  Trid judgesruling stated, "Mr. Steiner smply said based upon his prior businessdedings hefound
himto be credible, and the court is of the opinion that it does not riseto the leve of tainting or prgjudicing
the jury that would requireamigtrid.”

11. Intherecord, itisclear that dl of the pand members, obvioudy including those ultimatdly seated,
had indicated that they could basetheir verdict solely on the evidence presented and theingtructions of the
court. See Benson v. State, 551 So. 2d 188, 191 (Miss. 1989). Under these circumstances, the court
did not abuseitsdiscretion in determining that the venire had not been prgjudiced by Steiner'sremarksand

in denying the motion for amidrid. See Tobias v. Sate, 724 So. 2d 972, 977 (1134) (Miss. Ct. App.



1998) (citingIrving v. Sate, 361 So. 2d 1360, 1368 (Miss. 1978)); Wilsonv. State, 574 So. 2d 1324,
1332 (Miss. 1990).
12.  After reviewing the record, this Court finds that the triad court did not abuse its discretion by
refusing to declare amidrid after the improper statements of a potentid juror. This Court is satisfied that
the venire pand was not influenced by the improper comments, and any error was harmless error.
1. WHETHER THE TRIAL COURT ERRED IN FINDING DAVIS A HABITUAL OFFENDER.
113. Davisarguesthat because his prior offenses arose out of the sameincident, thetrid court erredin
sentencing him as a habitua offender. During the hearing on this issue, Davis testified that he had been
convicted in the Superior Court of Cobb County, Georgia, on charges of burglary and aggravated assault.
The crimes had been committed "within minutes of each other.” Specificaly, Davis burglarized adwdling,
and while there gole agun, and left the house. A neighbor pursued him and he fired this wegpon into the
ar.
14.  On cross-examination, Davis acknowledged that he was "out of the home. . . down theroad" at
the time he committed the aggravated assault, and that the victim of the latter offense was not the owner
of the house, but "someone completely different.”
115. Thetrid judge, after summarizing the most recent case and dso severd Mississppi Supreme Court
cases, resolved the issue in his findings of facts and conclusons of law. He dated:

In this case the defendant testified that he broke into adwelling and left the dwdling, and

thenhe stated that hewasleaving . . . [h]efurther explained that aneighbor apparently saw

himand someone e seleaving the homethey had just burglarized, and the neighbor jumped

in his truck and gtarted chasing them down the street. And at some point later in time,

some unknown distance away, . . . both vehicles apparently stopped and some kind of an
assault took place, which condtituted the aggravated assault.



That appears to the Court sufficient to meet separate incidents because the aggravated
assault a some point later in time and location has nothing to do with the burglary of a
dwelling case.
116.  Further, aprior offense may be considered under the statute even if it occurred on the same day
astheingant offense aslong as the two charges arose from "separate incidents.” Crawley v. State, 423
So. 2d 128, 129 (Miss. 1982).
917.  This Court finds that the trid court, after andyzing the controlling statute and case law, properly
applied themto the present case. The aggravated assault occurred after the burglary; therefore, Daviswas

indeed a habitua offender. Thisissueis without merit.

1. WHETHER THE VERDICT WAS AGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE.

118. Davisarguesthat the verdict was againg the overwhelming weight of the evidence. "He argues
further that even though the evidence was laid out in front of them, the jury refused to consider it [sic].”
119. The gandard of review, when discussing whether the verdict is againg the overwheming weight
of the evidence, is abuse of discretioninfailing to grant anew trid. TheMissssppi Supreme Court Stated:

In determining whether ajury verdict is againg the overwhe ming weight of the evidence,

this Court must accept as true the evidence which supports the verdict and will reverse

only when convinced that the circuit court has abused itsdiscretion in failing to grant anew

tria. Only in those cases where the verdict is so contrary to the overwheming weight of

the evidence that to alow it to sland would sanction an unconscionable injustice will this

Court disturb it on apped.
Montana v. State, 822 So. 2d 954, 967-68 (161) (Miss. 2002) (citation omitted).
920. "Thiscase presented aclassic jury issue, whether [Veraor Davis| wasthe more credible witness.”
Scott v. State, 728 So. 2d 584, 587 (124) (Miss. Ct. App. 1998). The record reflects solid evidence,

through the testimony of Vera and corroborating testimony of the officers, that Davis acted violently

towards Veraand stole his property. The record presents substantial evidence to support the verdict.



121. THEJUDGMENT OF THEHANCOCK COUNTY CIRCUIT COURT OF CONVICTION
OF FELONY ROBBERY AND SENTENCE OF TEN YEARSIN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS AS A HABITUAL OFFENDER 1S
AFFIRMED. COSTSOF THISAPPEAL ARE ASSESSED TO HANCOCK COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., THOMAS, LEE, IRVING,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.



